TANGANYIKA

No. 57 OF 1962

-

4TH OCTOBER, 1962

An Act to provide for the Payment of Allowancesto Employeeson
the Termination of their Employment in certain circumstances

_ . [5TH OCTOBER, 1962]
ENACTED by the Parliament of Tanganyika.
1. This Act may be cited as the Severance Allowance Act', 1962. Short title

2.-(1) Inthis Act, unless the context otherwise requires — Interpretation
"casual employeet "contract of service" "employee” and "employer”

have the meanings respectively assigned to those expressionsin the
Employment Ordinance; and Cap. 366

"dependant” means a member of the family of an employee who was
whoally or in part dependent upon his earnings at the time of his
death, and, where the employee, being the parent or grandparent of
anillegitimate child, leaves such child so dependent upon his
earnings, or, being an illegitimate child, leaves a parent or grand-
ﬁarent S0 dtﬁp%n ent é#)on his garnln s, shall include such an

legitimate child or parent or grandparent Tespectively:

Provided that a person shall not be deemed to be a partial
dependant of another person unless he was dependent partially on
contributions from that other person for the provision of the ordinary
necessaries of life suitable for personsin his class and position.

(2) For the purposes of this Act, a contract of service shall: be deemed
not to expire if the parties thereto are presumed, under the provisions
of section 30 of the Employment Ordinance, to have entered into a new
contract of service.

(3) Subject to the provisions of paragraphs g) and (ii) of the proviso
to paragraph (a) of subsection (3) of section 5, for the purposes of this
Act, continuous employment means the employment of an employee
by an employer under one contract of service, or under more than one
contract of service where the intervals between any one such contract
and the next succeeding contract do not exceed one day; and an
employee shall be deemed'to be in employment at any time when heison
leave Of absence with or wﬂhougaay and during any period in respect
of which heisin recei a?t of any retainer from aformeér employer (other
than any sum in the nature of a pension) in consideration of his return-
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ing to the employment of such former employer, and such former
employer shall be deemed to be an employer during any period in
respect of which any such retainer is paid.

_ $4) For the purposes of this Act, an employee shall not cease to be
in the continuous employment of an employer solely by reason of any
change of the employer,if-
(a) the employee is employed by partners, and there is a change of
partners; or
(b) the employee was employed by an employer who died and the
employment was continued without a break by the personal
representatives, widow, widower or any heir of the deceased
employer.
Employersto - 3 Gy jhject to the provisions of this Act, where an employee has been
pay severance jn the Continuous employment of an employer for aperiod of three

dlowancein

certaincases  Months or more and, on or after the twenty-fifth day of June, 1962-
() (i) the employment is terminated by the employer; or
(ii) such employee's contract of service expires,

and either the employer fails to offer to re-employ the employee
or to renew the contract, as the case may be, forthwith at the same
place of work, and at awage not |ess than the wage, at which he
was employed immediately before such termination or expiry,
and, (if such employee accepts the offer) to re-employ him or
renew his contract accordingly or, in the case of those contracts
to which sections 49 and 56, or section 58, as the case may be,
of the Employment Ordinance refer, the maximum periods of
service and re-engagement as prescribed in the relevant section
have expired; or

(b) the employment is lawfully terminated by the emePI oyee, or the
employee's contract of service expires and he refuses to renew
the same, on account of hisincapacity dueto old age or to illness
or injury not occasioned by his own serious and wilful misconduct;
or

(c) such employee diesin the service of his employer, otherwise than
as aresult of an accident occasioned by his own serious and
wilful misconduct, leaving a dependant or dependants; or

(d) the contract Of service of such employee isterminated in the
circumstances set out in sections 20 or'21 or under section 22 of
the Employment Ordinance.

the employer shall Pay to the employee, or, in the case referred to in
paragraph (c), to his dependants, a severance allowance.

circumstances  4.-(I) An employer shall not be liable to pay any severance allow-
m which anceto or in respect of any employee who-

severance
alowancenot (@) immediately before the cessation of his employment, was-

Payeple W in receipt of wages at a rate exceeding eight thousand four
hundred shillings Per annum or the equivalent rate in respect
~ of lesser periods than a year;
(if) & casual employee; _ . .
(1i1) serving under a contract of service to which section 34 of the
Employment Ordinance refers; or



No. 57 Severance Allowance 1962 3

b) was summarily dismissed for lawful cause; or

c) when offered by his employer re-employment or arenewal of a
contract of service to commence forthwith upon the termination of
his previous employment or the expiry of his previous contract at
the same place of work, and at a wage not |ess than the wage, at
which he was empl olyed immediately before such termination or
expiry, refuses or neglects to accept such offer:

Provided that nothing in this paragraph shall exempt an
employer .from liability to pay severance allowance to any
employee-

(i) whose contract of service was terminated in the circumstances
Set out in section 21 or under section 22 of the Employment

~ Ordinance; or _

(i1) whose employment was terminated, or whose contract of
service expired and was not renewed, on the grounds set
forth in paragraph (b) of section 3 of this Act; or

(iit) where, in the case of contracts to which sections 49 and 56,
or section 58, of the Employment Ordinance refer, the
maximum periods of service and re-engagement as prescribed
in the relevant section have expired.

_ (2) The Government, the East African Common Services Organiza-
tion or Authority, the East African Railways and Harbours Administra-
tion, or the East’ African Posts and Telecommunications Administration
shall not be liable to pay ana¥ severance alowance to, or in respect of,
any employee who immediately before the cessation of his employment
was employed g%/ or under the Government, the Organization or either
such Administrafion, as the case may be, on pensionable terms, whether
or not such employee was employed in a substantive appointment

(3) Neither the Government nor any local or native authority shall
beliableto pay any severance alowance to, or in respect of, any
person who was employed in any of the offices of Chief set out in the

Schedule to the African Chiefs Ordinance. Cap. 331

(4? For the avoidance of doubtsit is hereby declared that where an
employee, who is not incapacitated by reason of old age or by illness
or injury which was not occasioned by his own serious and wilful
misconduct, gives notice to terminate or terminates any oral contract of
service, or informs his employer that he does not intend to enter into
afurther contract of service at the expiration of his current contract of
service, the emglo%/er shall not be liable to pay any severance allowance
to or in respect of that employee, unless he dies before the notice or
the current contract of service, as the case may be, expires.

5.-(2) Sub{ect to any reduction which may be made under thisAct,  acuaion
the amount of the severance allowance which an employer isliableto  of alowance
paty to or in respect of an employee shall be calculated in accordance
with the provisions of this section.

(2) Subject to the provisions of subsections (3) and (4) of this section,
where, at the date of the cessation of employment, an employee
has been in the continuous employment of the employer-

(a) for aperiod of one year or less, the severance allowance shall be
asum equal to fifteen days wages,



No. 57 Severance Allowance 1962
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for
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provident
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(b) for aperiod of more than a year, the severance allowance shall
be a sum equal to fifteen days wages multiplied by the number
of years during which he has been in such continuous employment.

For the purposes of paragraph (b), where the period of continuous

employment exceeds afull year, or anumber of full years, by more than
six months, the additional months shall be counted as ayear.

(3) In calculating severance allowance-

(a) any period taken into account for the purpose of an¥ previous
severance allowance paid by the same employer 10 the same

employee shall be deducted from the period of employment taken
for caculation:

Provided that where an employee who has been paid a severance
alowance by an emﬁl oyer, isre-employed by that employer
within amonth of such payment, he shall be entitled to return'the
allowance to his employer and where he does so, then on the next
cessation, of his employment with such employer- )

(i) his employment with the employer during the former period
shall be deemed to have been continuous with the employment
gé%n cegs ng and the break in employment shall be disregar-

; an

(ii) both the former period of employment and the employment

then ceas nrq shall be taken into account in calculating the
! severgnce a e(;Jwance payable; i had |
eriod preceding an, occasion on, which, had the oyment

®) ?Rgnpceawg. the er#p?gyer Wounj not have been |abefgr'go ay a
severance allowance by reason of the provisions of sections 4, 6 or
7 of this Act, shall be deducted from the period of employment
taken for calculation:

Provided that an act which constitutes lawful cause for the
summary dismissal of an employee shall not, unless the er_nplo¥]ee
is thereupon dismissed, constitute an occasion to which this
paragraph refers, _ _

(c) any period when the em[r)]l_oyee IS serving a sentence of imprison-
ment or is absent from hiswork without leave shall be deducted
from the period of employment taken for calculation.

(4) No period of employment prior to the twenty-fifth day of June,
1952, shall be taken into. account for the purposes of calculation of the
severance allowance; but periods of employment after that date shall be
taken into account for stch purposes if continuous with periods of
emgl o&/ment after the twenty-fourth day of June, 1962.

(5) For the Purposes  of this section, wages shall be calculated in
accordance with the rates to which the employee is entitled immediately
preceding the cessation of the employment, and Where wages are cal cu-
lated by reference to periods other than adg%/, the daily wage shall be
ascertained by dividing the wages so ca culated by the number of days
in that period or, in the case of periods of -one or more months, by thirty
in respect of each month in the Period-

6.-(1) Where an employer has established an approved pensions fund

or scheme for the benefit of his employees and .an employee or any
dependant of such employee dying in the service of such émployer s
granted any pension on the cessation of such employee's employment-
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(d) if the sum produced by multiplying the annua amount of such
pension by afactor of twelve and one-half equals or exceeds the
amount of the severance allowance calculated in accordance with
section 5, the employer shall be exempt from liability to pay any
severance allowance to or in respect of such employee; or

(b) if the sum produced by multiplying the annual amount of such
pension by afactor of twelve and one-half is less than the amount
of the severance allowance calculated in accordance with section

5, the amount of the severance allowance so calculated shall be
reduced by the sum so produced.

(2) Where an employer has established an approved provident fund or
scheme for the benefit of his employees and an employee or any depen-
dant of an employee dgl ng in the service of the employer is granted any
benefit from such fund or scheme on the cessation of his emde oyment-

(a) if the benefit granted out of the fund or scheme, after deducting

any contributions made thereto 'by the employee, equals or
exceeds -the amount of the severance allowance calculated in
accordance with section 5, the employer shall be exempt from

_emﬁlo ee; or '

(b) if the benefit granted out of the fund or scheme, after deducting
any contributions made thereto by the employee, isless than the
amount of the severance allowance calculated in accordance with
section 5, the amount of the severance allowance so calculated

shall be reduced by the amount, of the residue of the benefit after
making such deductions aforesaid.

(3) In this section "an approved pensions fund or scheme " and
"."an approved provident fund or scheme" means afund or scheme which
an employer is expressly required or permitted by written law to
establish, afund or scheme established and maintained in accordance
with regulations made under the Employment ordinance, or afund or
icrgeme approved by the Labour Commissioner for the purposes of this
ct.
7. Where an employer isliable to pay a severance allowance to or in  Payments
respect of an employee on the cessation of any employment which  made

commenced before the date on which this Act is enacted, and- o terming:
. . . . ion of
ga) agratuity, bonus or terminal allowance is paid to the employeeon  empioyment
he cessation of his employment in accordance with the terms of  under

the employment agreed between the parties before the date of  contracts
such enactment; or made before
(b) the employer has, during the course of, or at the cessation of, the ~~ iactment of
employment and prior to the date on which this Act isenacted, "
made any payment or given any valuable consideration to or on
account of his employee, being a payment or consideration for or
on account ~ of a bénefit for the use of the employee after the
cessation of his employment, and being a payment or gift which
was either gratuitous or was made in accordance with the terms
~of the employment,
then, if such gratuity, bonus, allowance, payment or the value of such
consideration, as the case may be, after deducting any contribution made
by the employee, equals or exceeds the amount of the severance allow-
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ance calculated in accordance with section 5, the employer shall be
exempt from liability to pa?/ any severance allowance to or in respect
of such employee, or'if it I1s1ess, the amount of the severance allowance
shall be reduced by the amount of the residue of such gratuity., bonus,
alowance, payment or value of such consideration, after making such

ents deductions aforesaid. _

ﬁf,’ﬁa Work- 8. Where, on the cessation of any employee's employment, an
men's employer pays to the employee or to a dependant (within the meaning
compensation Of that term in the Workmen's Compensation Ordinance) any compensa:

Ordinance for tion under the Workmen's Compensation Ordinance on account of the
death or death or permanent total incapacity of the employee the employer shall
Pe’;‘a”e“t be exempt from liability to pay any severance allowance to or in respect
f‘r’]f:apw " 1Bl such employee.

. Severance 9. Subject to the proyisions of sections 6, 7 and 8, liahility to
. 269 dlowanceto  Severance aI}owan e sYg I bein %ﬁ_hion to any other |?Zti)bl Itl %oip t%/e
bein employer under the terms and conditions of employment or by law,
amditionto 1y shal| be subject to the same rights of set-off or counterclaim as are

fi’tﬁm& available against wages or any other benefit under a contract of service.

Time and 10.-(I) Where severance allowance is payable to an employeg), it

mannerof  Shall be paid on the cessation of the employment or on the grant of any

payment Ieal\(e of absence pending the cessation of employment, whichever isthe
earlier.

(2) Where severance allowance is payable to a dependant or
dependants of an employee, it shall be paid within seven days of the
death of the employee to the widow of the employee or, if thereisno
widow, to any othér adult dependant, or in either case, to the Areaor
District Commissioner, as the case may be, or to a Labour Officer.

3) The Areaor District Commissioner, as the case may be, or a
La gur Officer, to whom any severance allowance shall have been
paid:-

(a) shall forthwith issue areceipt for the same;

(b) shall, as soon as may be, ingtitute enquiries as to the dependants
of the employee and, when he ascertains the identity of the
dependants, refer the distribution of the allowance to a district
or local court and distribute the allowance in accordance with
the direction of the court:

Provided that where the dependants include a minor child or
minor children, his or their shares shall be paid to his or their
mother, or if sheis dead to some other adult person having
custody of the child or children;

(c) if, after aperiod of one year has elapsed and notwithstanding his
enquiries, he has been unable to trace any dependant of the
employee, he shall notify the employer and, 1f so required by the
employer, within aperiod of six months after such notification,
shall return the severance allowance to the employer, or, if he
||: S n((j)t so required, shall pay the same into the Consolidated

und.

(4? A court to which areference has been made under this section,
shall direct the distribution of the allowance among the dependants
in such proportion asit considers just and equitable.



No. 57 Severance Allowance 1962 7

(5) Thewidow or other dependant of an employee to whom anY
severance alowance has been paid shall divide the'alowance equally
between the dependants and shall pay the shares to the dependants:

Provided that where the dependants include a minor child or minor
children, hisor their shares shall be paid to or retained by his or their
mother or, if sheis dead, some other adult person having custody of the
child or children.

(6) Where any severance allowance is payable to the dependants of -
an employee, an employer who a?ags the same in accordance with the
provisions of subsection (3) shall be discharged from all ligbility in
respect of the application thereof.

11. The amount of any severance alowance which an employer iS  Rrecovery of
required to pay to or in respect of an employee, may be recovered by — severance

the employee, or, in the event of his death, by any of his dependants, 3y st
by suit as a debt due to such employee or to such dependant.

12. Any employer who isliable to pay severance allowanceto an failureto
employee or to the dependants of an employee, who failsto Pay such  pay alowance
311 Ialolwarlme m the manner and within the time provided in this Act
, unless—

(a) he has reasonable and probable cause for thinking that the same

isnot due, or, in the case of any part payment, that the balance
isnot due; or

(b) he satisfies the court that heisinsolvent,

be guilty of an offence and shall be liable on conviction to a fine not
exceeding two thousand shillings, or in the case of a second or sub-
sequent conviction to a fine not exceeding three thousand shillings or to
imprisonment for aterm not exceeding three months or to both such
fine and imprisonment.

13. The provisions of Part X of the Employment Ordinance shall 5 jicarion
apply mutatis mutandisin relation to any question, difference or dispute  of part x1
between an employer and an employee or a dependant of an employee  of the
arising out of the payment or non-payment of severance allowanceas  Employment
those Prov!sons aplp %_I n relation to questions, differences and disputes ~ Ordinance
asto therights or ligbilities of parties to a contract of service, and in

articular, the provisions of section, 138 shall apply mutatis mutandis
0 proceedings in relation to severance alowances as they apply to
proceedingsin relation to wages.

14. fl) Notwithstanding the foregoing provisions of this Act, an
employer shall not be liable to pay any severance allowanceto or in
respect of an employee whose employment ceased between the 24th day
of June, 1962, and the date on which this Act is enacted unless the
employee, or, if heis dead, a person who would have been a dependant
had the employee died on the date on which his employment ceased,
gives notice to the employer m person or by writing, not later than one

ear after the enactment of this Act, or if the employer is absent from

anganyika when this Act is enacted, not later than two years there-
after, that he claims the allowance.

Transitiona
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(2) Where an employee or a dependant claims a severance allowance
under subsection (1) of this section, the allowance shall be paid within
twenty-one days of the receipt of the claim, and in every case to which
subsection (1) applies the provisions of sections 10 and 12 shall be read
asif the time specified in this subsection were substituted for the time
specified in subsections (1), and (2) of section 10.

(3) Subject to any prior termination of any contract to which this
subsection applies, an employee employed on aticket contract shall be
deemed to be in continuous employment during the period of the
ticket, and an employee employed under awritten contract of service to
compl ete a specified number of tickets shall: be deemed to beiin con-
tinuous employment during the whole period of that contract.

Passed in the National Assembly on the twenty-seventh day of
September, 1962. n_1ine

..,.L bbrveetvi~

o the-National Assembly

Printed by the Government Printer, Dar es Salaam.
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